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COMPARABLE COMMUNITIES

The parties agreed upon seven municipalities as comparable communities for com-
parizon under Seotion 9(d)(i) of Act 312 (MCL 423.239): the cities of Dearborn Heights,
Madison Heights, Roseville; St. Clair Shores and Taylor, and Redford and Waterford
Townships. The Union proposed an eighth, the City of Southfield; whlch is included for
these reasons: it was used as'a comparable community in‘Act 312 proceedings that led to
the-parties’ last contract in 2002; the population differential between Royal Oak and con«
siderably more populous Soithfield is smaller than between Royal Oak and less populous
Madison Heights, an agreed comparable; and the taxable-value-per-oitizen ratio in Royal
Osk is closerio Southfield than five of the saven agreed comparables.

DURATION (ECONOMIC)
The City proposed a four-year agreement, efféctive dates-July 1, 2006 through June

30, 2010. The Unlon proposed:a five-year agreement, through June 30, 2011, Relevant

Seation 9 statutory- factors are (c), (d):and (). Factor:(c) favors the Union, because the
interosts and welfare of the public (the citizens of the City of Royal Oak) will be better
served by the stability of an extra year of senled contractual relations between the parties
and the:City's beleaguered finances will be less steained by thus:deferring the next nego-
tiations and potential Act 312-related costs, especinlly given that nearly three years of the
coniract term-will have elapsed before it actually takes effect. Factor (d)[i)»!‘ave:s‘neilbér
party, because police union contracts in the comparable communities are spread roughly
evenly over durations of three to six years. Factor (h) favors the Unlon in that City con-
tracts with other bargalning units (an “other factor . . . traditionally teken into considera-
tion in the determination of wages, hours.and conditions of employment through volun-
tary -collective barguining, mediation, fact-finding, arbitration or otherwise between the
parties”) all have five-year terms. Therefore the duration of the parties’ new agresment
will be five years, and its Section 53.1 will read as follows:

This Agreement shall be effective 12:01 AM onJuly 1, 2006 and expire
at 11:59 PM on June 30, 2011. All provisions.of this contract shall
continue to operate unless notice of termination or desire to modify or
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WAGES azceuomc;

The pastics agreedion wage-increases of 2.5%inthe: mndmfsﬁjn gwsthirdxycap
of themew coritriitt: The Clty:proposed:no increase dniyear:one: 2. 5% iniyear four, 2%.in.
year:five. ‘The'Union proposed:a-1,5% increase;in year-ong; 3% sagh;inyears four.and:
five. Statutory factors relevant to-resolution of this issue; (albait: not-all. gﬁ,ﬂm for:each:
year) are (c), (d)(i), (¢), (g) and (h). - :

The iost:istportant icorisideration; for:this and several othet momhf i35ues, is the
City’s. dacllbim_abxli_ty to: mieet the:cosis of wage increases: It:i5.undisputed that fis.gen-
eral fand revenues havemot:grown substantially in recent years:because the state’s, mu.
nicipal-tax:stricture has-forced millage rate reductions.as.property: valustions.increased,
and funds received from state revenue sharing have been sharply.zeduced, But thers haye
been large-additionssto:the City!s operating expenses due to:new.requirements:fot aotu-
arially-sound ourresit-Ruding: for future:pension benefits:and;tetiree healihicars, together
now: accountingfor approximately. one-third of:the.annuel-operating budget, - To.cope
with this dire financial situation, the City has made significant staff reduptions and taken
‘other remedial measures;: butfsﬁlif‘must deal with:thie pbsslbilityoﬂjgniﬂc‘amsdaﬁcim

* THeWUnion'does noti(really:it cannof) disputs these:dire financialsealities, but arg)
they'shouldsnot be:a:basis:for favorable:consideration ofithe Citya:positions-in-this. arbi*-
tration’because the'Citydid:not previously: take;appropriate;measuresito. deal - with them,
isuchias: fanding for future benefits Iniprevious budgets and seekingiand effestively advo-
cating: for-taxpayers-approval-ofadequate.millage increases. . With- benefit.of hindsjght
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one has sympathy with the Union's argument, but it does not alter the financial realities
now confronting the City and {s not a statutorily permissible basis for an Act 312 award.

The severe budgetary constraints affecting the City’s current operations and planring
for the future significantly Jimit its ability to meet the costs of wage-increases in this or
any other bargaining unit. To disregard them for this purpose potem{ally--would- necessi-
tate drastic cuts in other City services and thereby badly disserve the interests and welfare
of the public. In both those respects, therefore, statutory faclor () favors the lower wage
increases proposed by the Qity for the fourth and iRth years: of the 2006-11 sgreement.
For year one, however, the situation isdifferent because according to the City’s Compre-
hensive Arinual Financial Report for Fiscal Year 2006-07 its general fund revenues and
expenditures ended that year almost exactly in balance, including certain “other financing
sources,” with a slight increase-in the gencral fund balance. The total cost of the increase
proposed by: the Unfon-for that year would be less than $150,000;.and the City will have
had the benefivof the use of those. funds for (as a net average) almost tiwo and a half ycars
before the new contract actually takes effect, so factor (c) favors neither party with re-
spect to year one wages.

Among the.comparable communities, the pattern favors the Union's position on wage
inoreases for 2006-07: of the five of cight municipalities with settled contmots covering
that period, one had a 1% increase, one 2%, two:3%, and one 3.5%. None of the eight
comparable communities had a settled contract: for 2009-10 or 2010-11, so- factor (d)(i)
does not apply o those years.

Factor (e) also favors the Union's position for year one, because the increase in the
CPl'in calendar year 2006 was 2.8% to 3.0%, depending on which basket of items was
measured for which set of urban workers/consumers, but this factor does: not apply to
years four and five.

‘Factor {g) favors the Unlon as to year one, in that the:general fund balance at the end
of that yedr changed from a projected. reduction of more than $1.3 million (in the City
Manager's initial 2007-08 budget recommendation) (o an actual increase of $118. But as
to years four and five, changes In circumstances telated to other Section 9 factors, espe-
clally (d) and (f), favor the City. Its particular budgetary chatlenges also have been and
will be exacerbated by general cconomic problems that have hit Southeastern Michigan
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Tily 1,2006  15%
Ry 1,2007  2.5%
July 1, 2008 3.0%
July1,2009., .2.8%
July 1, 2010

single-sicp (City Manager only) grievance procedum’and artitraion, Secflon 6.2() says

grievances alleging tHat'fules “in efféct;abrojgte” t}mwnam'almmay be arbitrated,
“as.clsewhere. provided in.this Agr (b)res

Thearbiuatarshallhﬂmpowcredlomle
Departmental rules and. also on the tinié in Wh
raloiiere hutstitoréfféct. Provided, Howeyersil
salll ruléiisnat ressormbiles orinotenoighime w
mgapﬁfziw_,:. feciiihe shall beiempowered:to- awidemoticy, i

bich:mongy dameges; however; shall ndt excesdithe conmpengtion”
by any indiv!dual member or members. oﬁlh«ﬁssaagiaﬁonm“ L.




The City's stated purpose for removing Section 6.2(b) is to eliminate its moncy dam-
ages provision beoause it is “highly unusual . . . and requires the payment of money dam-
ages without any explanation of what those damages should be based on.” Whather or
not such a provision is unusual, the assertion that it creates a risk “that an arbilirator may
impose money damages without any oriteria or reason” is incorrect. :Ag» wrilten, Section
6.2(b) limits such damages 10 “the compensation lost by.any individual member or mem-
bers of the Association.” 1f nobody loses compensation due to pusportediy unreasonable
application of a rule, therefore, no damages may be awarded; i€ a bargaining unit member
does lose compensation, damages “shall not exceed the.compensation-ost.™ There hardly
could-be a clearer explanation or limitation of the basls for such damages, and the City
presented no evidence-of any problem. with this langusge for however long it has been
part of the parties* previous agreements, so the Union's position that the status quo should
e maintained is adopled.

GRIEVANCE PROCEDURE (NON-ECONOMIC)

The City proposed to change the time limit for its response at each step of (he griev-
ance procedure from seventy-two hours to five days; the Union responded that it would
accept that proposal if the same change was made in its time limit for presenting and ad-
vancing grievances at each:step of the grievance procedure; the parties then: stipulated to
such-mutual changes, theréfore it is ordered that wherever the phrase “within seventy-two
(72) hours” appears in Steps | through 4 of Section 10.5 it shall be removed and replaced
with the phrase “within five (5) days.”

LAYOFF AND MANNING (NON-ECONOMIC)

The City proposed not to include in the new agreement a new version of the existing
Section 14.1(e), which reads as follows,:

The Employer agrees “that positions filled as of the date of signing of
this contract will not be:suliject to layoff prior to. July 1, 2006. This
provision is ntended by the respective parties:to apply only to this par-
ticular agreement, and is not deemed to be precedent setting, nor con-
strued as-establishing a past practice.



The Union agreed that a nb’-’léyoffr clause is not a mandatory subject of bargaining
and therefore did-not:oppose the City's proposal, but proposed:to. teplace the old Seotion
14.1(c) withira new “layoff protocol stating that no ful-ime bargaining. unit employee
“may be:laid off unless and until ‘all part-time- unit:employees are laid:offiand:the Auxil-
inry Pollce'Program {a suspsnded (which provisos remain’in efféct:-until'all. fulltime unit
employees-arc-recdlled).” In support-of this: proposal; the: Union:asserts-that. it:paraliels
similarprovisionsiiti:the City's ‘contracts with:other. (non=public safety)-bargaining units
and:that when:it-agreed:the City could hire part-time-parking eaforcement officers (who.
lter:besame: pant-ofithe bargaining unit) it requested:and moelved certain quid pro guo.
commitments ‘from the City, including that there would be a minimum numbe.of full-
timePolice:Bervice: Aides:(also bargaining unit:imembers): . : .

The-Clty-opposes-the: proposal on. various grounds, inoluding that nonsrenewal: of
Section 14:1(e)-Fomithe 2002:contract will:leavo the p_aﬂigs;i_n;mo;ﬁnggmgitioaﬂg;u[;dw
previous contracts, and most important that this proposal also addresses a: non-mnglgmx_
subject-of bargaining;:in: that-the Unifon's proposed “protocol™ really:is just-another layoff
prohibition for police-officers. -

‘The City-is righvon-the-latter point, both:because_barring. iayom: of:fullslime. police
officers:until all part-tims batgaining unit.employees:are-laid off-and.the Auxiliary Pro-
gram |8 suspended-would:-#unduly restrictthe city:in itsability.to meke decisions regard-
ing the size and scope of-municipal.services,”™ AFSCME v-City-af Centerline, 414 Mich
642, and because such & prohibition would conflict with othier parts of Section 14.1 call-
ing for layoffs and bumpinig By cléissification. For these réasons; ihe Union's proposal on
this issue is:rejected and. Section 14.1(a); (b), (¢) and: (d) in the.2002 apreement.shall be
included unchangediin the:2006-11 agreement, but:it will include no. Section. 14.1(e).

 DRUG/ALCOHOL TESTING (NON-ECONOMIC)

The City proposed o;add the following: provision 10 the- 2006-11 agreement as.a-nes
'Section:27:3: “The Employer shall have the ability. to conduct reasonable. cause random
drug and-alechal testing congistent with the law.” Inits post-heaving brief it dropped this
proposal; however, so this:ssue:no longer'is before:the panel.




VACATION (NON-ECONOMIC)

The City proposed not to include Section 31.22 of the 2002 agreement in the new
contract, thereby eliminating bargaining unit members* abllity to “borrow™ vacation leave
time from the next contract year for use in the final month of the currént year. The clause
in question reads as follows: “During the month of June, members of thé bargalning unit
may be.allowed to carry negative vacation time balances. Such time will be iaken from
their time banks on July 1.” The City argues such a provision is unpecessary because
with vacation, holidays and compensatory time, bargaining unit members “have too much
time-off,” and other City employees:and police officers in the comparable communities
do not have such a benefit.

The Union points out that the. City presented no svidence in support of this.proposal
and argues there is o reason.to revoke a benefit that has existed since 1995, when it was
adopted as a transitional adjustment to the City’s change from a June-May to July-June
fiscal year,

The City presented no evidence that this benefit has caused it any hardship or incon-
venience, so 4 mere feeling that bargaining unit-members have “too:much time off”" does
not justify efimination of a non-economic benefit that has been available 1o them for more
than ten years, whether or not employees in other bargaining units or comparable com-
munities enjoy such a benefit. Thus this proposal is rejected and the language in Section
31,22 inthe 2002 contract also will be in the:2006-11 agreement.

NEW HIRES' VACATION (ECONOMIC)

Sections 31.1 through 31.16 of the 2002 agreement provide for bargaining unit em-
ployees* annual (vacation) leava: starting with ¢ighty hours/two calendar weeks afer one
year of service. (prorated lesser amounts for that part.of the first year of service preceding
July 1) and adding one day for each subsequent year of service to a maximum of 25 days
after fifleen years. The City proposes no change in. this structure for current employees,
but proposes & new-subsection in Section 31.0 establishing this three-tier arrangement for
employees hired after issuance of this award: ten days vacation for employces with one to
five years of service; fiftcen days with six to fourieen years of service; (wenty days after
fifteen years. The-City-bases this proposal entirely on “Iintemal comparability,” arguing



that since vaowon ‘eatitlements historically have besn the seime ackoss all City bugmm ng
units mﬁfﬁvéidihériUnion's-'(SEIU;fA‘;FSCME.’ Depaitmeni Heads, i '
sors, Prof'miona! anﬂ“f'_"“hnlcal) agmd to these less generois vacaﬁon:arrangemenis for
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“The prob!mu with ihe Union’a poniﬁm on. ﬂﬂs ismé‘is’thhf‘both ‘thie vacation‘history
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communilies reﬂect einumsunces mueh diﬁ'erem thaﬁ ﬁﬁfﬁneial fealiim now conf'ronl-
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snodation to these new financlsl reslities. Thus the “nternal ‘comparabilisy™ component



of factor (h) is more significant than the history of vacation benefits within.this unit and it
clearly favors the City's position, as does the abllity-to~pay component of factor (c).

As for the comparable communities, two of those contracts began in 2001, two in
2002, one in 2004, three in 2005; three had expiration dates.in 2006, one in- 2007, two in
2008, and the last two will expire at the end of March end June of this year. In shiort,
none of them was entered into under cconomic circumstances similar to- those the. City of
Royal Osk now faces or even cover the:period here in question, whick will not begin un-
1il the new contract takes offect, Also, all of them are better equipped to deal with the
most difficult of the City’s financial challenges, because they have unlimited soparate
millage funding for pensions and retirce health care costs under Public Act 345 (of 1937).
Therefore vacation benefits. for police employees in the comparable communhies cannot
be found to have direct application:to.this particular issue.

The Union's argumvent that this- proposal unjustifiably slashes vacation bcneﬁls that
members of this bargaining unit have enjoyed for more than thirty years also lacks merit,
because it will apply only to-cmployees who never recelved the more: generous benefits
atill afforded to current employees and who, if this proposal is adopted, will accept em-
ployment with the Royal Oak Police Department knowing that their vacation emtitlement
will be ten days with one to five years of service, fifteen days with six to fourteen years,
and twenty days after fifteen years of service, period. For them, therefore, the possibility
of move generous vacation benefits will nover have existed and adoption of this proposal
will cost them (and cumrent employees) nothing. This is another relevant consideration
under statutory factor (h), as is the fact that differentiation of benefits between incumbent
and future employees has become normal in collective bargaining not only in other City
bargaining units butin private cmployment generally.

For these reasons, the City propose! for a scparate vacation entitlement schedule for
new hires is adopted; Sections 31.17 through 31.22 in the 2002 contract shall be included
in the 2006-11 agresment but renumbered 31.18 through 31.23; and there shall be a new
Section 31.17 in the 2006-1 1 -agreement that reads as follows:

The provisions in Sectlons 31.1 through 31,16 apply to employces who
were hired before March 27, 2009; those hired after this date shall be
allowed annual leave as follows:

10



With 1 to § years of service 10 days

With:Gto-14:yearsof service ©  15.days

With 15.or more years.of service 20 days. _
LONGEVITY:PAY (ECONOMIC)

Seotion’ 38 1 of the !062—06 agmemcnt provides a ﬁve-step longeviiy pay benefit for
bargaining vhil emplayesa: from 2% of base pay (in 2% {ncrerients) after five years of
service to 10% aftor 25 years. The City proposes to inoluds no'longevity pay benefit'in
the now agreement for employeea hired afier July 1, 2003 muj fo. freeze longevity pay for
those hired before then “at the step that the member is at.” Its ‘rationale for the new hire

s4mé as | for vwalions. ability to pay and: imernal compﬁ‘aﬁi!ity. in that all
the othcr ﬂvé settlad comrm‘s eliminated: longevuy pay f0r new hites As m ‘current-em--
ployees, it ackriowledges that Tntemil comparabitity d6es not “dippott its propossl, be-
cause pre-existing longevily pay provisions continue in the ﬂve hargalning units with sét-
tled contracts, and expressed willingness to: drop mjefpm : posals for
consistency- ‘between:this:bargaining unit and:the. other five:wers. adopted, but it finds
support for both proposals in theabllity-tc-pay eomponem‘ .-ﬁ%c’(or (c)

The Union argues. the City has not proven inability to conlinuc paymg i beneflt that
has existed in the saire form' for more than 35 yeats and is Highly signifisant for its mem-
bers in terms of both. currenl ‘wages and filture pension balieﬁth. }lt a!so notes that grant-

wage strucmre, contrary fo bargalning history, and ror uew hlres it woul fcmate'unj ustifi-
able disparities with Iarge relutive redluctions as their service contiriigs over the years. It
acknowledges the existing;: longevity pay structure ranks- blgh relative to the comparable
communities, but neverthsless finds factor (d){i) suppost for‘its: o):position 10'the: proposal
in the factthat fionc ot‘lhe compmables has frozen fongevity pay, only one has eliminated
it for new hires, and'e even with a high rank on'this particular benefit; this bargainmg uRit
is on!y al mid-rangs s 'among e compmbles in‘terms of total compemrétion.

The City. pmenwtf ‘no’ prool‘ ofwtﬁu procise savings wolld ré8ult over what'period if
its half'-hearted proponl to freeze current’ employces™ !ongevi&y pay at Ju!y 1,'2008 levels
were gmnted Without such evidenceé'and glven that the Intéinal comiparables component
of factor (h) favors rejection of the proposal, it must be and is rejected.
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As to new hires, however, all factors supporting the Cily's vacation proposa! apply
on this issue as well. For those same reasons, the City's proposal to eliminate longevity
pay for employees hired after issuance of this award is adopted and Section 38.1 in the
2002 agreement shall be included in the 2006-11 agreament exactly as it appears In the
2002 sgreement but with the following sentence added immediately efter the fifth step of
the fongevity pay schedule set forth therein: “Employees hired afler the issuance of this
award will receive no longevity pay."”

DISPATCH (NON-ECONOMIC)

The City proposed to replace Section 41.1 in the 2002 agrecment, which addresses a
possibility. that it might “institute a centralized (police and fire) civilian dispatch,” with 8
new Section 41.1 addressing its possible participation in a *regional d!sp.atcti“ system, to
read as follows:

Section41.0 - Regionsl Dispatch
41.1 - The Employer may implement a regional dispatch at its sole dis-
cretion. Prior to making a-final decision-on this lssue, notification will
be provided to the Union. The parties agree that the effects of imple-
meniation will be agreed upon through negotiations.
In the 2002 ;gmmcnn Section 41.1 states that the Employer may. institute a centealized
dispatch system “only under the following conditions™:

(a) Program is.cqually applied to police and fire departments,

(b) Shall be accomplished through attrition and not layofl of police
personnel.

(¢) Effects of implementation will be agreed upon through negotia-
tions.

Police Chief Theodore Quisenberry testified that the City has discussed with other
municipalitics a possible multi-city police/fire dispatch system and a request for proposal
was issued for creation and: operation of such an entity, but apart from continuing study
he said he did not know how such exploration would turn out. Nevertheless, he said he
felt the proposed change in Section41.1 was needed to give the City maximum flexibility
for potential participation in any regional dispatch system that might eventuate, The City
adopts that argumint, without tying it to any statutory factors, and asserts that deciding
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how to handle police dispatching and whether to layioff employees are fundamental man-
agement funétions anil therefore not:mandatory bargaining:topics. -

The Urilon concedes Section 9 factors *do not providea-usefiul construct to eyaluate”
this proposal but drgues iz an urjustified attempt by the:City to:preempt:RSAS! expec-
tation of continued ‘srmployiment and c‘ontinuing Act 312 coverage:as wall as the Union's.
own “representatmn cgpability, and suggesis u would be betler oﬂ'“\mtlwut any contract
provision whatever” on this subject.

The litter golnt, combinid with the Clty’s meritorious:assertion:that:this:is not- Teally
a manditory sibject'oPbiargiining-and the:fact that-the proposed:new.language would do
no miore thanstate what: its tnnagement rights:andiobligationsimay.beif it decides to par-
ticipate in & ragiomal:dispatchi-system; Teads to-this conclusion::the:City’s proposs!- for a
new Section 41:0:41,1 is rejécted, but ‘t_hei"exi’stin‘gaSeeu’ion':ftl:l';Mlv-.l:ﬁinaihg;i&m;ﬂﬁ: con-
traiet Willfnot be carried: forwrd into the'2006-2011! agreement; which:simply. wifl. not
address at all the possibility:of different-dispateh arangemenisthan now.exist.

- ‘COURTTIME (ECONOMIC):

Section:44.3 of (lie 2002-06'agreement provides that-an-officer:subpoenasd:to.appear
in court during off-duty hoiirs and placed-on “stand:by” status:for-that purpose ¥shall.be
compensated for a minimum ‘of four hoursiof over_limg‘aleone?andxoue@haiﬂtimgs his/er
basic Hourly rate” and paid-overtime for time standing:-by: or in:couirt-beyond: four hours,
Thes City proposes to reduce mininum payment in'such cases to:three-hours:et time and
one-half if the officer is subipoenasd to-appear in'Disteict Court but continue Section:44.3
in the 2006-11 agreerieiit without any other change: [t-asserisi(butipresented no-evidence
to-establish) that Distribt: Cotirt-appearances usually are:for traffio tickets-and are brief, in
part-dise 1o'the proximity-of the local District:Courtito City-Hall;;and:argues this modest
‘rettuction in stand-by pay only forDistrict Court'stand:by time still:will leaveargaining
uitit employees advantageously:positioned relative to:the comparable;communitics,.only
one.of which pays Tor for hours:of court stand:by time:for:any court,-and is a reasonable
response to its budgetary pressures and need to control overtime costs..

The Unlon argues the proposal should be rejected because thie:City presented no evi-
dence substantiating any of the purported facts on which it is based and did not demon-
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strate inability to pay more than three hours for District Court stand-by time, and because
this is only one very small component in officers’ total compensation, in which they rank
lowes than several of the comparable communities. The Union Is comrect: without any
evidentiary support for the factual assertions purportedly justifying this proposal, it can-
ot be found 1o have support in any of the statutory factors and must be and s rejected.

PROMOTIONAL TESTING (NON-ECONOMIC)

The City proposed entirely new langunge for Section 50.0 of the agreement, but as-
serted it reflects promational testing and scoring procedures the parties actually have used
since the 2002-06.agreement took effect and therefore continues the status quo. Although
the Unlon made a.competing proposal, In its post-hearing brisf it conceded that the City's
proposal merely: removees an “obviousty superseded provision” and accurately reflects the
procedure the parties have been and siiil are using, so-it withdrew its proposal and stated
it had o objection to the City"s:proposal, which therefore is adopted.

MEDICAL INSURANCE (ECONOMIC)

The Cigy proposed five changes in contractual medical insurance arrangements for
current cm;;loyees: replace existing standard insurance plan, Blue Cross/Blue Shield Blue
Preferred Plan (PPO Option), with Community. Blue Plan 2 (Plan 3 in the fifth year of the
new contract); replace the existing prescription co-pay plan.($10/20 generic/brand with a
cap of thirty prescriptions per year beyond which the Cily reimburses co-pay costs) with
a $10/20/30 plan (with two tiers of brand name drugs) without a:cap; add the: MOFD 2
prescription.drug mail order option, including mandatory mall-in for maintenance drugs
if available from the carrier; and add authorization for self-insurance or wrap plans to
provide medical insurance benefits identical to Community Blue Plen 2. The Union pro-
poses to change the standard medical insurance coverage to Community Biue Plan 1, but
advocates for-continustion: of status quo in all other respects. The City presented evi-
dence that changing to CB2 and a $10/20/30 drug co-pay plan would reduce premiums
almost 15% per year, based on BCBS 2007-08 rates. The Unjon presented evidence that
changing to CBI would reduce prerifums about 3.6%.

14



The City Tinds suppoit for its proposals in statutory factors:(e) and:(h); arguing that
the wlalivcly modest cost-shnﬂng required of employees under CB2 and & 10/20/30:drug,
plan’ (Maximuit ot-of-pocket in network of 600 single:peréon; $1,200: ‘Family-ih CB2)
are juﬁiﬁeﬂ‘given it finanetal challenges, constantly increasing Healils are costssandithe:
acceplancd of"tﬁe&e ohnges by the other five City bargaliing inite-with sétsd:contracts,

The Umoh fitds siipport for its position in factor ()i Tivthiat police-union contracts.
in all but lwu-‘ofrﬂsa comﬁii‘rablc communities provide standard wiedicall insurance-equal:
to or bette thah CB1; faclons (€)' and ‘()i i that the City's progosaléwould impose sig=
nificant new costs. on’ baiaining tnit smiployees; 10" theii disadviiritajge both abioluitely
and relstive 16 cost of !'M'ii'g" incresses and total ‘compensation ranking:vis<kvis the:com-
parable nomumﬁes. and factor :(h), in that: li:storimlly lhe»phﬁluﬂhave'ymadc dnere~
mienital medical Tisiraice changes from' contiact to-contrast;- noti’nbmpt mauor ohanges’
such as thie City proposes. As:to- factor (c), the Unlon mikesthe: meymemml
as mentioned eartisr about thee City's responsiblitty for its:own: finarioial: “quandary; and:
adds that Hedlth chire o8t ificreases ateiot a new ‘phienoménon-ar:onefor' whithemploy-
eos should be expécwd 1o bear the bulk of the burden, :

Statutory fastor (¢) cleatly favors the City.- As discussed-above; the: ‘Clty isint dire fi-

nancial slmitk, Wlﬁeh a‘dva&aly affeel ils ability lo oopc wilh mlmﬂmly nsmg health

the pendency of thm pmcecd!ngs, which means: lhnt factor (g) ﬂw . m!.thity. both
in that respect and in that general economic conditions have worsened: significantly.and
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health care costs have continually increased since the Act 312 petition was filed almost
three years ago.

As for factor (h), a bargaining history of “incremental change" in medical insurance
conteact provisions is of little relevance given the significantly different economic condi-
tions now prevalling generally and specifically affecting the City, and in this context the
proposed changes are incremental compared 16 more draconian changes that might have
been proposed. Therefore this component of fictor (h) does not favor the Union, but.ac-
cepance of thess changes in five other City bargaining units makes intcmal comparabil-
ity 2 highily relavant factor (h)-consideration strongly favoring the City.

For these reasons, four of the five City proposals here in-question are adopted. The
fifth, to change medical insurance coverage o BC3 in 2010-11, is rejected because the
City made no convincing case for treating year five différemly than year !bur Another
City proposal to require employecs to pay part of monthly medical insurance premiums
has not been discussed ang is considered to have been withdrawn, because in its post-
hearing brief the City stated It was “only proposing this ifits position on the Issues which
have been agreed to by other bargaining units is not accepted by the Panel.”

To effestuate the proposals adopted herein, Section:36.2 in the 2002 contract shall be
carried forward into the 2006-11 agreement, but with thils added subsection (g):

As so0n as practicable after issuance of the 2009 Act 312:award, with-
out any intercuption in coverage, the medical insurance. plans described
in Section.36.2(a) and (b) above will be supplanted by these plans: The
City ¢hall provide and pay the full premium for Blue Cross Blue Shield
Community Blue Plan 2 (or similar insurance thereto whiich may be se-
cured at the option of the'City provided:ihat. the benefita are at least
identical to the benefits described herein). for employees, spouse and
cligible dependents; the presoription drug rider for all medical insur-
ance plans in whichrempl'(:gees:may enroll under this agreement will be
a formulary: drug card with a/$10 co-pay requirement for generic pre-
scription:drugs and & $20/30 co-pay for two tiers of name brand drugs,
and willincluds a mail order option that is MOPD 2. with mandatory
mallsin for maintenance drugs if available from the carrier; and the City
is authorized to. provide such medical insurance and preseription drug
coverage through self-insurance or wrap-around plans, provided that
the benefits thoroby provided -are identical to those provided under
Community Blue Plan 2 and the prescription drug coverage specified
herein.
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~RETIREE MEDICAL INSURANCE (ECONOMIC); -

.  following ohanges flom exiting contfic Ingge rogat
medieal Insmaiice' t‘or cummt empl

emp!ov‘as n mframam. m S

Royal Oak Foliec -Dci%inmm at'timc‘ ormimnma. 1w litﬁif m‘v&ﬂﬁ "“ﬁsr Shioases or e
ees lo the pe:son lo -hhmn tlie em])loyee is maaﬁed whbn mﬁa réri’ spé’cffy that

to 36.5 specifing iliat on Inym who fetire aﬂer Testiarice’ "’Mﬁs awi‘fdé\wﬂl have Com-
munity Blie Plan’t metifea) thsuratice Wit 10/20 pmsm'!piion du(g cn-pﬁys

Apart from ils: gem:ﬁraisiiliiqtmpay argumeni, the City, dia’“ﬁ‘&i tie' tHese proposils 1o
any of the statutOr? 'Seétion 9 factors; Tt argues that requitin'  tiventy yeirs of aciual ser-
viee with the Royial Oilk Police Departiment (thus: allowing dnly five: yaars’ oftthetwenty-
five years “credited service™ required by Section 47.2f6¢ Fetiferent With “full perision™
to be “purchesed setvice. with another employer for retiree medical insusance purposes)
-will “contml lcwy costs” by “keep{ing) people working,” but i :t pmentcd no evidence
fployees aotually have mirnd*’wilh less than | twantyiveum &c sewiee or that, if

fotise; potentially steetchisig
i ﬁlnntoﬂ\eﬁmmr Nire: Mérec.

to change cové’tage for pos:-June 30, 2010 retitess to match coverage: chauges in future
contintts rither thnn 1eHting fhedi Qile all other bargmﬁing’unit ﬁﬂlﬁﬁ) Keépthe medical

insurance’ mvarage "they vecelved when they refired ~ 1§ ‘niecsssary only becaiise-a five:
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year contract for this bargaining unit will extend beyond the expiration of contracts for
other City bargaining units, This argument matches none of the statutory factors either.

None of these arguments is convincing, and lacking demonstrated speeific support
related to any of the statutory factors, ail three of these proposals must.be rejected.

It is not necessary to.add new subsections to Seclion 36.5 to specify- that current em-
ployees who relire during the term of the new agrecment but after issuance of this award
will receive Community Blue Plan 2 with a 10/20/30 drug card, because that will be the
“Jevel of medical insurance in effect at [their] daie of retirement,” which is oxactly what
the Introductory sentence in Section: 36.5 says the City is to “provide and pay-the full
premium:for” unless one of the “exceptflons]” in.the following subsections provides for
something different, which they do not. It would only potentially confuse matters to-add
another purported “exception™ which would:not in fact be-an exception but @ mere re-
statement of the general principle clealy set forth in that introductory. sentence.

For these reasons, all five of the City's proposals as well:as the Union's one proposal
for contract changes related to medical insurance for current employees in retirement are
rejectad and except as ordered with respect (0 retiree health care for new hires (or as the
parties may separately agree) Section 36.5 gs it oxists in the. 2002 contract shall be carried
forward into the 2006-1 | agreement.

NEW HIRES’ RETIREE HEALTH CARE (ECONOMIC)

The City proposes to eliminate Employer-provided retiree medical insurance for em-
ployees hired after the issuance of this award and create a retirement health savings plan
to which the City and newly hired employees both will be contractually required to con-
tribute three percent of the employee's gross-base wage. (As originally submitted, the
City"s final offer was to contribute two percent, but at the arbitrator’s urging and without
objection by the Union it has amended that offer to-increase the Employer contribution to
3%.) ltargues this pwposﬁl most directly, logically and effectively addresses the biggest
of its financial problems, paying for previously unfunded retiree health-care costs, with
support in statutory factors (¢), (g) and (h). With particular-reference 10 factor (), item-
phasizes that this arrangement is part of settied contracts with the five other City bargain-
ing units previously mentioned and asserts that such intemal comparability together with



undisputed Hmitations on'its ability to adequately: fund:fiiture retiree health-costs-and in-
creasingly dité econdmic'developments during the pendeticy of these proceedings make
this proposal more meritoﬂous than continuing the stattis gio, as the Union vrgeés: Jtdlso
argiei th Tack ‘separate retiree héalth care amangoments-in:police union contracts
inthe 'uoinﬁmﬁlé‘ Gotithties I8 imelovant,’ for reasonis dlacussed:catliasand:noles that:
such Arahgements havé Beén:included in' more recent pulice union: contricts in-other
subtifbai mh'bii commuitiis.

The Uninn -argues it will be impossihle for bargatning it cmployus fo $ave‘enough -
under the proposet HEA syitert formore than a few yedrs'of médicalinsurance coverage
in retirctnent; Ssstintig: continting frcréases in hedlth'insiitanes premilms-aver the:next.
25 years comparable‘to thioss i thie past several Years: ‘Tn fisvisw; thatireens this really

e
is & propotal 1 déprlve rievly Hired Royal Oak:police officers of realisticiofiportunity to
fully retire after & caréet of‘normal ditfition. Tt emphustzesttist no suchiarrangement ex-
ists in'a police union contract in-any of the coriiparable‘commiunitlesior hus ever beén:part:
of this collective bargainiig retationship, and ‘thus argues:sidtiitary:fadtorsi(d)(i)and (h)
suppoit the sfatiis‘quo, ‘It dlso’Bsserts'that adopting the City proposal would depress new
hives" overall- compensation, absclutely and:relative o/the:cormpatable coimmunitiés; and-
thus dlso finds/siport in factor (f); As to fuctor (c); its positiomisthe same for this lssuc:
as for othiers previoiisly discassed: basleally, thet the Cily got itselfiinto its current:finan-
oinl distress and may not démiand unteasonable: sactifices by-curent or future bargaining:

it memibers to:solve that:problem but'instead:shouldi“take effsotive action:ofiwhatever

other Kind s Hedussary to'increasd’its available resources;, -
' “Thetastatgument hias been:dealt-with above arid allithat nesds to be said here, again,
15 that current econotiiic redlity leives no doubt that tlis City's.ability-to wiget Ahe.costs.of
funding future reilréds " Haalth-care benefits Is severely:limited: and this:panel-must.deal
with thiit reality; noCwith whiat current cirdumatances riight;could or shouldshave been if
things had bm done dlffmnlly over lhe pasl fcw decadés. Therefore factor:(c) applies
Sigiifi - ' it r-ﬁiﬁdiﬂg mmem and

City’s ahility o miée} flie‘costs ofany and all aspecls oﬁhisfmnploymem*mlnﬁonship. and
it strongly, dwtsivclyifavors tthny s poa:lion
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So does.factor (g), in that these particilar costs have continued to increase at alarm-
ing rates while the general cconomic situation has deteriorated even more alarmingly dur-
ing the pendency of these proceedings.

As discussed eatlier, factor (d)i) has no.more than minimal application.both because
police union contracls in the comparable communitios will have expited by the time an
HSA system for new hires is implemented and because circumstances in those communi-
ties are fundamentally different than.Royal Oak in that they have separate Act 345 mil-
lage finding for fire and police retirement benefits. B

The intemnal comparability element of factor (h) appiies and strongly favors the City,
in that five unlons have accepted HSAs for new hires in other City bargaining units. The
fact that these partles never before negotiated about such arrangements or had “tiering” of
benefits between incumbient and subsequently hired employees is noteworthy, but fess so
than dramatic changes in circumstances that occurred in the last few years before these
proceedings began and while they have been pending,

Factors (¢):and () do not have significant application to this issue.

As for the Union's general point that employees for whom an HSA is the only con-
tractual provision for health care in retiroment will not be able to save enough to pay for
medical insurance in retirement for very long, that is essentially a speculative argument,
and if one were 1o engage in such speculation he might also speculate (hopefully, if not
optimistically) that sometime in the noxt 25 years the health care system In this.country
will be improved in terms of availability and affordability. More to the point, the current
economic reality is that the Cliy-cannot afford to continue providing lifetime medical in-
surance in retirement for all future retirees, and rhat — unlike future rotirees’ potential
ability to pay for whatever health insurance may be available to them 25 years from now
—is a matter to-which the statutory factors have direct, decisive application.

Por these reasons, the panel adopts this City proposal and the 2006-11 contract shall
contain a new Section 36.5(h) reading ns follows:

Effective upon Issuance of the 2009 Act 312 arbitration award, the City
shall not be required to provide or pay for medical liisurance in retire-
ment for employees who are hired after the date of such award. Instead
such newly ﬁimd employees will participate in 8 Medical Health Plan
{an individual retirement health plan also known as:a Health or Retire-
ment Savings Account), provided through MERS or ICMA, to which
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the City and such‘employees-each will contribute 3% of the:employes's.
Bross:base wages, with sevensyear veating for Clty.contribuiions.
employees may contribute additional amounts above

sirs, provided'sush additional contsibutions are. permiltted:| by thc HSA

provider, butthe City will not match such extra. conurlhuﬁons
‘NEW HIRES? =RE']"'|REMEI"FI?’(Ef)(i’l‘!(ﬂ'ﬂ'@:‘)$ e

weakcr argumem for pensions than wiah rcspccl to retires heauh cmls,'-ﬁecause it has pur-
sued a course of actuarially sound funding of defined benefit penslon obtfgnﬂons‘ which
are almost: ﬁﬂ!y ﬁmded Primatily, it-relieson. lheinlemal‘_ ompglglgyi argumqnl under
factor (h), noling lhamhe ﬂve other seéttled contracts: iuelud ¥ th!sipm o, But in its
post-hearing brief i{ also: conaedes that this issue “ig Im lm oIt City than the
elimination of retiree healthcare {for new hires),” especially:in:light.of a:Union.proposal
to increase employees' contributions to the defined benefit pensionsystem.

The Union opposes. the City’s proposal as another unwarranted break from a long
history of providing benefits 1o bargaining unit members without differentiating between
incumbent and: mbsaqucmljr iired employees, and notes it-hasine:support-in factor (d)(i),
because none of the-police-union contracts inthe. comparable cofmin _' ,_jittes Have defined
contribution retirement provisions for any employees. 1t also contendsthere is no support
for the City:proposal in:factor (c); because the: City. has. been able-to fund. its. defined
benefits pension obligaﬁons in keeping with actuarial s!andm:ls, and the Union says that
funding will be ﬁuther solidified by its own retirement propas,al o' revise Section 47.5
(which now requires police officers to contribute only two pereent of their coinpensation
to the pension system) o increase such: contnbuuon t0:3%. eﬁeehvz July [, 2008, 4% in
2009-10 and 5% in fOlO—ll It also proposes to lncrem Police Survice A!des conttiby-
tions (row “1.5% - 3. 5% as spec%ﬂed in Sact!on 47, G(c)) by msmg that range 5% each
of the three years, T'he City does not oppose this pmpoul To the contmy it expressed
appreoiation for 1t, albelt with a grudging comment that it wotild have bésn beller if the
Union had proposed to inorease police officers’ contributions (& 5% {inmediately,
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On this issue, given the history of actuarially sound funding for the existing pension
system and the City's candid sdmission that excluding new liires from it is less important
than crealing a new, cost-controlled contraciual mechanism for their retiree health care,
factor () is not a valid basis for adopting the City's proposal. That other unions have
accepted such a proposal for new hires in other City bargaining units is not irrelevant, but
whatever persuasive force that factor otherwisé might have is-offset by the Union's pro-
posal for increased employee contributions 1o the existing system. Therefore the City's
proposal to create 8 deﬂnedfconn:lbullon rotirement plan for new hires.is rejected and the
Union's proposal to increase employee contributions to the existing pension system is
adopted, and as proposed by the Union the relevant sections of the 2006-11 agreement
will read as foliows:

47.5 — The Police Officers’ contribution to the pension system shall be
three percent (3.0%) cffective July: 1, 2008, four pereent (4.0%) offec-
tive July 1, 2009, and five porcent (5.0%) effective July 1, 2010. The
City Ordinancs establishing & Revised Retirement System for Officers
and Employees of the Clty of Royal Ozk, as revised, shall be amended
to reflect this provision.

47.6 - Police Service Aldes

L] L &

(c) The employee's contribution from compensation as described in
Section 32(b)(3) of Royal Qak Ordinance 76-7 shall be 2.0%-4.0% of-
fective July- 1, 2008, 2.5%-4.5% effective July 1, 2009, and 3.0%-5.0%
effective July 1, 2010,

DISCIPLINE/EMPLOYEE'S BILL OF RIGHTS (NON-ECONOMIC)

The City proposed scveral changes: in Sections 48.0 and 49.0-as they appear in the
2002 agrecment.

Section 48.1 deals with complaints against employees initiated either by the Depart-
ment “or s a result.of a citizen complaint” and states that in the latier case no-charge will
be brought “unless.the complaint is sworm to-and in writing” The City proposes 10 delete
the words “swormn 10 and” from that clause, arguing that requiring swom complainis may
impede citizens from bringing forth valid complaints; but it presented no evidence of any
known instance in which that occurred.
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Section 482 embodies certain due process obligations-of the Employer and-tights of
the employees with respect 1o complalrits or ‘charges. ‘Its Stibsection. (¢)deals withi rights
10 coutisal, s follows:

1F the officer desives the assistance of legal coumsel, no furthéproceed-
‘inga:shalt:be:-had until the officer has been. qﬂ}'orde;i A:10AS0 b!e og;m-
tunity to-consult legal counsel, but the officer may be susper

duty I the ‘gravity of the charges befng investigated so-dii Tate. '-Le I :
counsel may-appear with:the:officer in.any subsequent.pro wdiugs i
the.officer a0 dasives. No offfcer shail be suspended until & written or-
der to answer is'issucd which woild subject hiri/her t6poasIBIE disci«
plinary:action which could include discharge for refusal to-answer

(1)-All written answers to the above-mentioned charges-will'be subject
to and include a reservation of rights, .

The City proposes to ad these two séntences ‘after the first pﬂurugmphain%suiméuon (o)
“Ifthe dfficer requests to be represented by counsel, it is ip to the:union or officer:to:ob-
win one within 24 hours. Affer tweniy-four hours notice; the statement must-be given.”
It argues thiis chiinge Is' needed to-avold unressonably delaving investigation'and process-
ing of charges against:officers, bit'it presented no-evidence of:any instance:in which-un-
reasonable délay did ocour because right to counsel was not exercised:swifily.

Section 490 enurherates and: explains in humerous siilbsections the*Employce's Bill
of Rights.” Subsection ()récognizes the employee's “right to: be-represénied by counsel
and/or association repeasentatives of his/ler choice . . . during-any interrogation” as-well
as before or during the making of statements. ‘The City-proposesito'add the:same twenty-
four-hour: vesitiction here as in Section 48.2(c), for the same ‘tesison; but-again without
having presenied any evidence to-substantiate need for-such atestriction. Section 49:8
says bargaiiing unit members Have the right to rémain silentuntil they receive “an order
to makea statement from:thé Chief orone.of his.agents" then'must*make a statement.or
subject himselfherselfio disciplinacy aotion,” but any such-statement “will be:deemed:to
e a ‘coerced:-statemént'and ‘will be priviléged" and used only-for-disciplinary-action:and
civil sérvice: proceedings-dnd “will not be made available to-any: person; persons, agen-
cies, or corporatiohs:for any reason whatscever.” The City:proposes to “clean up™ that
language by adding to-the end of Section'49.8, afier the word “whatsoever," these words:
“unless ordéred by a court of law or required by law.™
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Sectlon 48.3 specifies when documentation of various kinds of discipline is to be
removed from employees' files. The City proposes to add a new Section 48.5 reciting
that both the Employer and employees “shall comply with the Bullard-Plawecki Act” and
that “Other than the specific provisions of Section 48.3 there are no other restrictions on
the ability of the Employer to place documents in the employee's file or 10 retain records
in the City’s files."” The stated purpose is to romove possible restrictions on its ability to
retain documents in files other than employces® personnel files that might arise from a
writien grievance resolution dated November 9, 2004 dealing with the use, filing and re-
tention of “coaching letiers™ “or any other document that serves a similar purpose by
whatever name.” That “resolution” (also referred to by the parties and two grievance ar-
bitrators as a “letter of agreement” or “LOA™) sald such documents were “not to be used
for progressive discipline [or] placed in personne! file” but “shall remain is-an adminis-
trative file for up to 364 days at the discretion of the writer,” and “may be removed from
the administrative file after thay expire upon written request of the person receiving said
dooument.” After it was sxecuted, the Union developed a form lstter for officers to use
to request removal of documents from City files. Denials of such requests led to two
grievances that resulted in arbitrations in which the Union made rather expansive claims
about the scope of the “resolution.” The City essentially wants to extinguish that resolu-
tion and thereby prevent any further such dispuiation and protect its ability to retain
documents that might be needed not for disciplinary purposes but to enable it to effec-
tively investigate or respond to claims of discrimination or other litigation.

The Union opposes all these proposals, observing that the City failed to prove actua
need for any of the contract changes requested and suggesting the November 2004 LOA
provided valuable protection to bargaining unit employees especially with regand to pros-
pects for future employment and that any disagreements or uncertainties that might have
existed about its meaning, purpose or scope aiready have been resolved by grievance ar-
bitrators Brown and Sperka. With respect to the proposal to “clean up" Section 49.8, it
niotes that a similar prohibition in Section 48.2(f) against giving officers’ voluniary state-
ments “without the signed consent of the officer to any person or agency™ ends with “ex-
cept pursuant to subpoena issucd by a court” and says it would not oppose rewording the
Section 48.2(f) exception to say “unless ordered by a court of law” and adding that same
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phrase to the end: of Section-49.8: But it opposes:the additional-proposed:exception “or.
required by law" on-the ground that it might permit. distribution of:such: statements. to
other persong or agencies-based:on.City officlals™ mere interpreration of unspecified legal
requirements.

The Union:has the:more meritorious position on allifive ofthm issues;

Asnoted, the City presented-no-evidence of nesd for the proposed changesito Section
48.1,482(c), or49.7(h) based onactual reluctance of citizens to.make:sworm:complaints
or delays in questioning:or taking:statements’from officers; It.also is noted:that Section
48:2(c) says officers-under-investigation shall be “afforded:a-reasonable-opportunity to
conkult legal counsel,” which i itself is:protection for.the. City against.unreasonable de-
lay: That being the'case, and it also ‘having the right under 48.2(c).to-suspend an officer
pending questioning “if the gravity of the charges . . . so.diotate;” there is‘novaliil reason
1o impose an-arbitrary: requirement that.counsal: be ‘dbitained within 24 houis.. It would.be
sensible to add the same “reasonable opportunity” qualifier-to-Section:49.7(k); however.
Accordingly, the City praposals to revise Sections 48.1-and 48.2(c) are rejected and those
subsections of Seciion 48:0 in the 2002 eontract shall be' hcluded without: ‘change In the
2006-11 agreement. The City’s proposal for a revislon in:Seotion-49.7(h)ialso is:rejected,
but: that subssction ‘shail-be-revised:in another way zo-that:in. the:2006-11 agreement it
will read as follows:

Any-meniber, at his/her request,-shall be afforded: wonwl@mmnu-

ity for. ;ep;;esgg;auon by legal counsel andlqr assucim qx;_ representa-
tives of his/her cholce prior to making aity statsmeénts, und during any
interrogation‘or the making of statements; written.or verbal, conceming.
+any acl,.incident, or occurrence from: which dlsmplina:y aeﬁon. orimi-
nal promution, or-civil suit might result.

The City's pmposal 10 add anew Seclion 48.5 to chllon 48.0 lma not bm shown to
be a matter of practical or. legal necessity, cither. In eifect, lhc City’s tca! motlve on this
point seems to be to extinguish the November 2004 | LOA comm:ng;“coaching letlcrs
or other documents “serving.a similar purpose.” Buj. lt dld not nutify the Union
that it no longer would consider itgelf bound by that grievanee “resolutlon after explra-
tion of the.contract thet was in effect.at the time-of its execution. (as it could have done

and thus put the burden on the Union to propose a new contract pmvision 10 contmuc the
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benefits ostensibly achieved thereunder) and its proposal on this point goes well beyond
the scope of that LOA, as it has been interpreted and applicd by arbitrators Brown ond
Sperka. To the extent that the City is worrled about ambiguities or uncertainties in the
meaning and possible application of the LOA, those arbitrators already have dealt with
them. And if the City merely wants to insure compliance with Bullard-Plawecki, adopt-
ing this proposal is not necessary, because to \;rbatever extent that Act-applies to the City
and to bargaining unit employees, # applies whether or not the ¢ontract says so. Thus the
proposal to add a new Section 48.5 to the 2006-11 agreement is rejected,

On the last of these five issues, the Union's position is adopted, Section 48.2(f) shall
be revised so that in the 2006-11 agreement it ends with the clause “unless ordered by a
court of law” rather than its current ending of “except pursuant to subpoena issued by a
court,” and the clause “uniess ordered by a court of law™ also shatl be edded to the end of
Section 49.8(a) as it appears in the 2002 conlract and as thus revised that subsection shall
be included in the 2006-1 | agresment.

HOLIDAYS/PERSONAL BUSINESS DAYS (ECONOMIC)

Section 32.0 in the 2002 agreement provides (as did the previous eight contracts) thal
employees “.‘reccive" a designated list of holidays {twelve currently) plus a number {three
currently) of “personal days.” As is typical in police work, however, bargaining unitem-
ployees are not assured of having any of those holidays off work. If-a designated holiday
falls on an officer’s regularly scheduled shift in any given week, he/she is required to
work and Section 32.6 mandates payment for that day at straight time just like any other
regular work day. But employees also get “a lump sum payment no later than July 157
for the twelve holidays, as provided in Sectfon 32.3, and an equivalent number of orher
paid days off under Section 32.8, which says they “shall be permitied to. utilize their fif-

teen holidays/personal business days [two in one-hour, the rest in four-hour increments]
subject to the approval of the commanding officer.”

The City proposes to add a new Section 32.9 to the 2006-11 agreement to require of-
ficers to choose either the lump sum payment for twelve duys or twelve paid days off in
lieu of holidays, thus climinating twelve days straight time pay per year. Assuming an
officer is scheduled 1o work on all twelve of the actual designated holidays, this would

26



reduce the number of straight time paid-days in a year from 272 10:260: in effect a 4.4%
pay reduction, afthough:the City does not discuss it in those terms.: s claiimed justifica-
tiori for thisis that ‘Royal Oak'police officers have more paid time off available than their
counterparts in‘the comparable:communities.

The Union argues factor(d)(i) Is nota valid basis for such.a: draconisn change in.long
established- contractual:benefits because the police union contracts:in- all-but-one of the.
compardble communities provide more than twelve holidays; fiva-provide for:premium
pay for working on holidays; and holiday pay should be considered in the:context.of total
contpsnsetion, by which measure Royal Osk ranks in the lower middle tange among the
comparable-contmunities; It riotes that if the City’s proposal were:to be:adopted bargain-
ingunit employees’ total compeénsation ranking would be even:lower and: they would full
fo the'absolute bottom'of the listin terms-of holiday pay.

The Union i5 correst. None:of the statutory factors provides a valid basis for this
proposal, 'so it is:rejected. -

SHIFT STAFFING (NON-ECONOMIC)

The Un_ion_proposéé:to add a fiew Seclion 25.5 to the 2006-11 dgreement requiring in
most pertinent parts-that the Chief (or designee) determine the “number of police officers
‘assigned to-work:in the: uniformed: patrol division on each™ shift.in %5 week blocks” and
‘that “said minimums shiall:be equally effective for all pertinent. provisions.of this contract
and:other conditions of employment, including requests for time off and filling vacancies
(1.c: where the.number of officers on duty.is helow the determined -number).”" It saysthe
purpose of this:proposal:is not to esteblish minimum: staffing requirements, which it ac-
knowledpes1o:be only a permissive subject of bargaining (abseat: proof.of direct demon-
:strable impact on' officer safety; of which there was-none); but-merely to. make the same
‘staffing levels:apply for denying time off requests.as for. deciding: whether to call officers
in to fill vacancies. ‘But it presented no evidence of officers being denied time offin or-
der to maintain managerislly determined staffing levels:that management disregarded by
cheosing not:to-fill'unscheduled: vacancies that reduced actual:slaffing below such levels,
nor did-it.connect this p‘m’ppsal with any:of the statutory factors,
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The City argues that no matter how one looks at this proposal or how creatively the
Union attempts to characterize il as something else, it is a proposal to establish minimum
staffing requirements and as such addresses only a permissive, not mandatory, subject of
collective bargaining over which this.pane] has no jurisdiction. But gven if that were not
the case, the City contends the proposal should be rejected for lack of agy support among
the statutory factors, and because insofar as ii-.'might require filling unexpected vacancies
regandless of command determinations of need and expense, it could impose potentially
huge expenses.on the City which it does not have the ability 1o pay.

The City is correct, If adopted, this proposed addition to Seotion 25.0 would oreate
minimum steffing requirements. Whether in “S week blocks" or any other length of time,
that is a management prerogative and only can be:a mandatory subject of collective bar-
gaining under Michigan law if there is proof of direct impact on officer safety. & .point the
Union did not even argue, much less prove. Therefore the panel may not adopt the pro-
posal to add a new Section 25.5 to the 2006-11 agreement dealing with what the Union
refers to s “Shift Officer Protocols,” and it is rejected.

SCHOOL LIAISON OFFICER (NON-ECONOMIC)

In 200;: the Department created a new Schoo! Liaison Officer position. The officer
so assigned was to work in the newly consolidated Royal Oak High School and the posi-
tion was to be co-funded by the school district and at least partially grant funded. Asin
previous instancas when special non-patrol positions were created, the. Chief took the po-
sition that establishment and staffing of this position were management rights covered by
Section 6.1 of the contract but invited Union leadership to discuss effects of such actions
and possibly agree on a side letter or memorandum describing a selection procedure for
the new position. In response to that overture the Union asserted that this really was a
Community Police Officer position with another nameand the 1997 Letter of Agreement
for that position should govem selection of the School Lialson Officer as well,

Thus rebufled, the Chief devised a selection process he considered appropriatc for
the new job. It included candidate interviews by experienced schoot Haison officers from
other departmonts and did not accord preferential selection status to senior applicants as
the Community Police Officer LOA does. When the Chicf ennounced the new job to the
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bﬂgﬁiﬂiﬂﬁ unit at Targe and invited members to apply for-ii, the Wnion filed a: grievance
clnlming ke Cmnmuuity Polica Officer LOA was contmllmg and’had ‘been:violated and
mged fis:meinbarstiot to apply, and none did,

That grievance was arbitcated and atbitrator Nora Lytich decided \heSehool Liaison:
Officer is-a new and d:mmm position niot covemd by thic July 1997 Letfer-of Agree-

ment™; thie Cliy hiad the anegenient rght under Section 6-of the 2002 agreemient to.cre-
ate the position’ “imbject to-its' obligation to bargain effaots™ thnt thié* ity ‘dttempted ' to
discuss tis position with the Unilon and “come to an agreement; ds:1¢ isd willi other spe-
cinl ‘assigtiments,” bt “the Uniion declined to do the same withi theSehéol Lisison Offi-
cer™; 80 the 'Clty's “broad tights under Scction 6 of the' confratt gave it‘the:authority to-
make the appolntirient.” In‘that girievance the Uifon also claiimed ihe Clty had-violated a
1999 Memoridur of Agreetient sboiit filling “vacanicies'ii unit ositiohs Geeurring be-
wween Sliffafid assignment pleks.” Lynch rejécted diat clakin:io0, finding tat Mémoran-
dum “was applicable to existing regular position vacancias withiithia department but was’
niot inténded to-apply to special assignments, inclutling the:Sehool Lisison Officer”

The Unioh riow proposes 5 have this paniel ‘establish-a "Meémorindum Re: School
Liaisonaomﬁof“"sa‘ﬁing”f'tiir’l’h‘-\'r?lidt it refers fo a5 “‘protocols"™ for assignments to'that posi--
tion. It begins with'this statement: “Consistent with Article 25 hereln; arid witly the:par-
ties” Memorandum of Undérstahding dated May 7, 1999; ‘the position/assignment of
School Lidisoh-Officer stiall be subject to the following termis.” ‘Whatfollows edsentially
reproduces the 1997 Cormititfty Police OfMcer LOA verbatih, biit the Union linsists this
is ot a second crack it he issie alieady decided by Lynth. ‘liistéad, ivsays, it proposes
to establish appropriate assignment “protocols™ for what she dscidsd is 4 “new-and dif:
forent posifion™ andthie Community Police Officer LOA just hapipens fo'be-a-perfect tem-
plate for them. The’ Clty al‘gires this proposal /s:an aitempted secont bite of the apple. for
which there is no‘identified sﬁpport in the statutory factors, so it should be rejected,

“An inhierent flaw in the Unfon's proposal is enbodisd in-thi first phiase in the pro-
posed Memorandim, “Consistent with Antiéle 25 Herein,” beceuse Aricle 25 (which pre-
sumably meiis’ Séeton25,0 i ihe ‘i‘bh’r‘siibseﬁ]aﬂélhnraz‘é’bﬁrt of it) has nothing to do
with selecting officers for specfa! assignments such as School Lisison It desciibes a
semi-annusl “pick” system for regular “permansnt shifts” and’ témporary desk/mdio and
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records assignments, but does not address such special assigaments at all. The statement
that it is “consistent with the parties’ Memorandum of Understanding dated May 7, 1999"
is not true either. As Lynch noted and the preamble to that Memorandum plainly states,
it applies to filling “vacancies in unit-positions ocourring between shift and assignment
picks, as provided in Section 25.1™ of the contract. '

The contract provision that /s relevant to shlection of officers for.sp.ecinl assignment
such as School Liaison Officer (as arbitrator Lynch also found) is Section 6.1, which re-
serves lo the City the right to “assign employces,” “direct the work force, assign work.”
“gstgblish job classifications and prescribe and assign job duties,™ Historically, it appears,
when new special classifications have been established: the parties digcussed them and in
some cases such discussions culminated in letters or memoranda of agreement describing
selection guldelines. But it does not appear that such discussions were part of “periodic,
comprehensive contruct bargaining and the side lefters and memoranda that resulted from
them were not made part of the contracl. -

Opportunity for such ;liseussion, and potentially for adoption and implementation of
a side letter or memorandum establishing mutually acceptable guidelines for selection of
Schoo} Liaison Officers, apparently was offered-tothe Union when that position was cre-
ated in Iate 2006 But the Union chiose not to participate and took a rigid position that the
existing Community Police Officer LOA applied. That left the Chierl to establish a proc-
ess he believed best suited the School Liaison position, which the Union then challenged
through the grievance procedure. Having los! that chailenge, the Union must abide the
result. It has shown no basis in any of the siatuiory factors for obiaining in this arbitra-
tion what {t failed o get in grievance arbitration.

Even accepting 85 sincere the representation that this is not an attempted second bite
of the apple but merely a proposal 10 establish appropriate selection procedures for a new
special assignment position “consistent with Anicle 25" and the May 1999 MOA, the
only statutory factoranrgunbly applicable would be the previous practice of determining
selection procedures for special assignments, under Section 9(h). But it is not a basis for
adopting the Union's proposal, because the Union refused to take part in discussions for a
possible new side letter for School Liaison Officer as had been done in other special as-
signment situations, instead prosecuted a rigid claim that the Community Police LOA
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governed School Linison Officer assignments through the grievance procedure, and there
is nothing “consisient with [Section] 25" about fis attempt to obtuin new “protocols”
identical to the Community Police Officer LOA in this procceding afier losing that batile
in gricvance arbitratlon, ,

To the contrary, this proposal is lnconsistent with Section 25.0, Section 6.1 and the
parties’ provious practice of dealing with such-‘maucrs, and having no basig in any of the
stalutory Scetion 9 factors, it is rejected.

SERVICE PURCHASE CREDIT (NON-ECONOMIC)

The Union also proposed a housekeeping amendmont to Section 47.10, to be carried
forward into the 2006-11 agreentent with only these date changes to conform ta the dates
of the new agreement: change the date for commitmient to purchase service oredit from
June 30, 2004 to June 30, 2009, and the date for complétion of such purchases:from June
30, 2006 10 June 30, 2011. The City did niot oppose this proposal or propose to eliminate
the servico:purchase credit program, so the Union's proposal is.adopted and Seotion 47.10
in the 2002 contract shall be included in the 2006-11 agreement with those changes.

Issued: March 27, 2009.

Paul: E' Giendon. Impaﬂlal Arbitrator
Panel Chairperson ;

n, City Delegate
ring ‘Il_i.v,mes-ddcfdad in
et lfy, dissmﬂng as to all
issues degided In favor of the Union)

(Concurri g a.v to il i.mw.r declded in
Javor of g Bions dissenting as to all
issues decided in favor of the City)
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